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EL Di
"ll'l'l-l.'hll' ...'
Acctive and rassIVe Corrupiion in thie Privie secior

1. Member Stawes shall wke the necessary measures 1w
CISUrT L‘I'h'l'l tl'l.i.' i-.-l';d.'i“'ll'l.g |||'|i.'1'||:|llf'|-.ll L'l.'ll-l'lJllll.l: constifuics a
L.'rl“l:l'l-.! olfence, 'I"-'h'l"l' il is I\.Jrrl-l."'lu! ol In tIH." course ol ]TU":-
mess activities

(a) promising, offering or piving, dircctly or through an inter-
|!'|'L'|j|.||"!|' Lo i pErsom "-r'-'hl-l In any lL'-JI"'.iL'lr\-' directs or works
for a privatc-sector entity an undue advantage of any kind,
s Eh_ll preTsor OF lar a I‘I‘:IIrLE |1.|.|l'.-'_ (8] --nin.'r ll‘hll IJ1.|1
person should perform or refrain from performing any act,
in breach of that person’s duties;

-I.I.I:l'l.'-l.[:"u' o |.|'|.|.'l ltJ:l:Il ATh |||:I!r|.':|'.|11|:'151.'|n'_ rl'.'tll.ﬂ"\ullll:._{ Or moceiving
an undue advantage of any kind, or accepting the promise
of such an advantage. lor oncsell or lor a third party. while
in any capacity directing or working lor a private-sector
cntity, in order Lo I'h.':hlr:'u. or refrain rom perlorming any

act, in breach of one's duties

2 Paragraph 1 applics to business activities within profit

and non-profit entities.

Z A=A el = A

Statesv. U

of: Umited Statesv.

Held: In rem civil forfertures are neither "punishment"” nor criminal
for purposes of the Double Jeopardy Clause Pp_ 273-2
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= AFAICHI9
05 Application of ch 3

{1} This chapter applies in relation to—

() a confiscation offence committed or suspected of having been committed at
atyy time, whether before or after the commencement of this Act; and

(b} a person’s conviction of a confiscation offence at any time, whether
before or after the commencement of this Act.

Ol
Ot
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Bajakajian 0|2 2] 1Y (CAFRA)

18 U.S. Code § 983 - General rules for civil forfeiture proceedings

(g} Proportionality.—

{1} The claimant under subsection (a4} may petition the court to determine whether th
e forfeiture was constitutionally excessive.

(2) In malking thiz determination. the court shall compare the forfeiture to the gravity of
the offense giving rise to the forferture.

{3) The claimant shall have the burden of establishing that the forfeiture iz grossly disp

roportional by a preponderance of the evidence at a hearing conducted by the court wit

hout a jury.

{4) If the court finds that the forfeiture iz grosely disproportional to the offense it shall 1
educe or eliminate the forfeiture as necessary to avoid a violation of the Excessive Fine
g Clause of the Eighth Amendment of the Constitution.

§28-3 The Forfeiture of Proceeds

Under Bajakajian and Section 983(g) virtually all criminal and
civil forfeitures are potentially subject to challenge on the ground
that the forfeiture would be “grossly disproportional to the gravity
of the offense,” but the courts appear to be unanimous in holding

that the forteiture of the proceeds of the offense can never be
considered disproportional. To the contrary, the courts view the
forfeiture of proceeds as precisely calibrated to the gravity of the
offense giving rise to the forfeiture.” Therefore, while the Eighth

_74_
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c. Why a Forfeiture Can Be “Punitive” for Eighth
Amendment Purposes But Not for Purposes of the
Double Jeopardy Clause

The reason civil forfeitures can constitute punishment for
Eighth Amendment purposes but not for double jeopardsy
[ = o

purposes is that the two constitutional provisions address
different things. The Eighth Amendment protects against
excessive punishments, regardless of what the person is being
punished for. In contrast, the Double Jeopardy Clause of the Fifth
Amendment protects only against the imposition of multiple
punishments for the same criminal offense.

Justice Kennedy began his explanation of this distinction by
noting that “civil in rew forfeiture is not punishment of the
wrongdoer for his criminal offense.” ™ Instead, in rew forfeitures
are directed at the property owner whe is responsible for the
criminal misuse of his property. That does not mean that civil

2 AtEr L[ CF.
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